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EUGENE R. FIDELL*

The Case of the Incidental Lobster:
United States Regulation of Foreign
Harvesting of Continental Shelf
Fishery Resources
Introduction
Despite the considerable interest in the progress of the Third United Nations
Law of the Sea Conference, recent developments in United States practice with
respect to the control of foreign fishing activity off our coasts have perhaps
received less attention than they merit. The most important such development
in the past year has been the announcement of new guidelines for enforcement
of the prohibition on foreign harvesting of United States continental shelf
fishery resources.I The objective of the present article is to explore the background of the new enforcement guidelines, and to discuss their application to
cases in which vessels have been seized for violation of this aspect of the Bartlett
Act. 2 Possible future developments in the area will be asssessed.
Background of the New Enforcement Policy
Under the Bartlett Act it is unlawful for foreign-flag vessels "to engage in
the taking of any Continental Shelf fishery resource which appertains to the
United States except as provided in this chapter or as expressly provided by an
international agreement to which the United States is a party." 3 The Act

*B.A., Queens College 1965; LL.B., Harvard Law School 1968. Associate, LeBoeuf, Lamb, Leiby
& MacRae, Washington, D.C.
'Letter from John N. Moore, Chmn., Nat'l Security Council Interagency Task Force on Law of
the Sea to Sen. Warren G. Magnuson, Chmn., Sen. Comm. on Commerce, Sept. 5, 1974, in S. Rep.
No. 93-1166, 93d Cong., 2d Sess. 5-6 (1974); 13 INTeL LEG. MAT'L 1292, 1297-98 (1974); Rovine,
ContemporaryPracticeof the United States Relating to InternationalLaw, 69 AM. J. INT'L L. 141,
149-50 (1975); Recent Developments in the Law of the Sea: A Synopsis, 12 SAN DIEGO L. REv. 665,
671-72 (1975).
216 U.S.C. §§ 1081-94 (1970). In addition to prohibiting foreign vessels from taking fishery
resources of the United States continental shelf, the Bartlett Act prohibits foreign fishing and
fishery support activity in the territorial sea and contiguous fisheries zone. See generally Fidell, Ten
Years Under the BartlettAct: A Status Report on the Prohibitionon ForeignFishing, 54 B. U. L.
REV. 703 (1974).
'16 U.S.C. § 1081 (1970).
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authorizes an enforcement official (Coast Guard and National Marine Fisheries
Service personnel)
with or without a warrant or other process, to search any vessel and, if as a result of
such search he has reasonable cause to believe that such vessel or any person on board
is in violation of any provisions of this chapter or the regulations issued thereunder,
then to arrest such person.'
Further, the Act allows the seizure of "any vessel.., used or employed contrary
to the provisions of this chapter or the regulations issued hereunder or which
it reasonably appears has been used or employed contrary to the provisions of
this chapter or the regulations issued hereunder." ' Since, however, the 1958
Convention on the Continental Shelf, 6 which is implemented in part by the
continental shelf fishery resources clause of the Bartlett Act, confers no jurisdiction on the coastal nation over the waters "superjacent" to the continental
shelf, 7 and since the Convention on the High Seas expressly recognizes a right
to fish on the high seas beyond the limits of national jurisdiction,' the rights
to boarding, search, and seizure of foreign-flag vessels conferred by § 1083 of
the Bartlett Act cannot be read in vacuo. United States practice in the years
since enactment of the prohibition has reflected these constraints of international law.
Enforcement of the Bartlett Act prohibition against foreign harvesting of
continental shelf fishery resources was slow in starting. While the Act itself became law on May 20, 1964, it was not until over four years later that the first
list of designated shelf species was issued by the Department of the Interior. 9
Since that first issuance enumerating 16 species, there have been only two revisions of the list, one in 1971 that brought the total to 26 species,10 and another
in 1974 that conformed the list with that enacted by § 15 of the Offshore Shrimp
Fisheries Act of 197411 and added several new species for a total of 31 at
present. 12
For obvious reasons, it was impossible to seize any foreign vessels in the years
between passage of the Bartlett Act and promulgation of the list of designated
creatures of the continental shelf. During this period, for example, Customs

'Id. § 1083(d)(2).
'ld. § 1083(e).
'Apr. 29, 1958, [1964] 1 U.S.T. 471, T.I.A.S. No. 5578, 499 U.N.T.S. 311.
'Id. art. 3.
'Apr. 29, 1958, art. 2(2), [1962] 2 U.S.T. 2312, T.I.A.S. No. 5200, 450 U.N.T.S. 82.
'33 Fed. Reg. 16114 (1968).
136 Fed. Reg. 11923 (1971).
1116 U.S.C. § 1085(a) (Supp.III,
1973).
239 Fed. Reg. 20381 (1974), 13 Ir''L LEG. MAVL 1214 (1974); 50 C.F.R. § 295.2 (1974). The
Bartlett Act regulations apply to six varieties of coral. Under recent emergency rules issued by the
Department of the Interior all viable coral communities on the outer continental shelf are protected
from foreign and domestic removal. Dep't of Interior Order No. 2978, 40 Fed. Reg. 42039 (1975).
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Bureau instructions distinguished between violations of the ban on foreign
fishing in the territorial sea and contiguous fisheries zone, on the one hand, and
harvesting of continental shelf organisms, on the other. For "shelf cases,"
Customs field units were directed to seek the Bureau's advice before taking any
enforcement action. 3 Indeed, the Customs Service has indicated that the
Customs Regulations have not been amended to reflect passage of the Bartlett
Act "due primarily to the fact that the term 'Continental Shelf Fishery resources' has never been completely defined. . . ."" Coast guard instructions
in effect until March 1975 also provided for special treatment of "shelf cases,"
directing that enforcement in such cases "will be undertaken only when directed
by the Commandant." 15 More recent enforcement guidelines do not draw a
distinction for this purpose between shelf and fishing or fishery support cases,
providing that in all three categories seizures should be effected on the basis,
essentially, of the local enforcement unit's evaluation of the case, but subject
6
to a veto by authorities in Washington.1
The criteria which were applied until 1974, then, were indicative of a policy of
caution. Field units of the Coast Guard were advised to take enforcement
actions only for shelf violations occurring shoreward of the 200-meter or 109fathom isobath.' 7 Within that limit, a very conservative enforcement policy
provided for the boarding of foreign vessels "only where a clear violation has
been observed; i.e., observation of actual retrieval and retention of creatures
identified as continental shelf fishery resources. ' ' ' S
Even where these conservative guidelines were met, it was not inevitable that
a seizure would be made or judicial proceedings instituted. Thus, when the
Spanish trawler Perca was found to have 400-500 pounds of lobster in her holds
during a routine boarding under the International Convention on the Northwest
Atlantic Fisheries, the vessel was released with a warning and a diplomatic
protest was registered with the'Spanish Government, even though the boarding
took place within the 200-meter or 109-fathom curve.'" So far as is known, the
"U.S. Customs Bureau, Circular ENF-4-MS, Sept. 14, 1964,

3(b).
"Letter from J. P. Tebeau, Dir., Carrier, Drawback & Bonds Div., U.S. Customs Service, to the
author, Feb. 20, 1974; cf. T.D. 56187, 99 Treas. Dec. 312 (1964).
"U.S. Coast Guard, Commandant Instruction 5921.1C (Mar. 30, 1971), 1 6e.
"U.S. Coast Guard, Commandant Instruction 5921.1D (Mar. 19, 1975), 1 4b.
"NAT'L FISHERMAN, Aug. 1974, at 3-A, col. 1 & 13-A, cols. 4-5. See Letter from J. Thomas Tidd,
Acting Gen. Counsel, U.S. Dep't of Transportation, to Rep. Leonor K. Sullivan, Chmn., House
Comm. on Merchant Marine and Fisheries, Sept. 17, 1973, in H.R. Rep. No. 93-688, 93d Cong.,
1st Sess. 12-13 (1973); Hearings on Extending the Jurisdictionof the United States Beyond the
Present Twelve-Mile Fishery Zone Before the Subcomm. on Fisheries and Wildlife Conservation
and the Environment ofthe House Comm. on Merchant Marine and Fisheries, 93d Cong., 2d Sess.
87 (1974); cf. Defense Mapping Agency, Hydrographic Center, Notice to Mariners No. 1, § 1(23)74
(1974) (apparent limitation of shelf enforcement to 200-meter or 109-fathom isobath).
"Letter from J. Thomas Tidd., supra note 17, at 12.
19NAT'L FISHERMAN, Oct. 1974, at 17-A, col. 1; see also id., Dec. 1974, at 22-A, cols. 3-4 (British
vessel cited for ICNAF haddock violations, but not seized for lobster found on board). Coast Guard
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only case involving judicial proceedings for harvesting of continental shelf
fishery resources prior to 1975 was United States v. 4,109 Crab Pots, 20 where
a quantity of crab pots, believed to have been set by a Japanese fishing vessel,
were found and seized by the Coast Guard cutters Winona and Midgett at a
point less than 12 miles from Otter Island, in the Pribilof Islands of Alaska.
Although crabs were on the list of shelf species, the complaint for forfeiture
alleged a violation of the contiguous fisheries zone rather than a violation of the
prohibition on foreign harvesting of shelf resources. The pots were condemned
and sold at public vendue.
So matters stood until 1974. Faced with growing congressional interest in
deterring foreign harvesting of lobsters off New England (the pressure manifesting itself in enactment of § 15 of the Offshore Shrimp Fisheries Act of 1973,
which declared the lobster a shelf resource), 2 ' the Executive Branch launched
a more aggressive program of enforcement in shelf cases."2 The Department of
State warned foreign nations with major fishing efforts off the United States
that enforcement of the shelf prohibition would now involve vessel seizures and
judicial proceedings. 23 On September 5, 1974, a further diplomatic note was
circulated to these countries announcing a new and much stricter enforcement
policy. Under this policy:
Any vessel taking continental shelf fishery resources of the United States will be
subject to arrest and seizure, except as provided by the United States in bilateral
agreements. For the purpose of determining whether such a taking has occurred,
vessels may be boarded when engaging in either of the following acts:
(a) fishing with gear which is designed specifically to catch continental shelf fishery
resources of the United States, or
(b) fishing with bottom gear (including bottom trawling gear) which would
normally result in the catch of continental shelf fishery resources of the United
States, except where the procedures used are designed to reduce and control such
incilental catch pursuant to an agreement with the United States.
In these instances where the taking of continental shelf fishery resources does not
result in a substantial catch and such taking does not appear to be deliberate, a
warning will normally be given. In any event, fishermen are expected to return to the
sea immediately any continental shelf fishery resources which may be taken incidentally in the course of directed fisheries for other species. Fishermen who encounter
concentrations of continental shelf fishery resources in the course of their fishing
operations should take immediate steps to avoid such concentrations in future tows.

instructions specify that warnings will be given when evidence of shelf violations is found in courtesy
boardings or boardings pursuant to ICNAF or other multilateral agreements. See Commandant
Instruction 5921.1D, supra note 16, Encl. (2),
Ic.

"Civil No. 146-73 (D.Alas., filed Sept. 20, 1973). The crab pots brought nearly $30,000 at
auction.
"Pub. L. No. 92-242, 87 Stat. 1061.
"See generally Jacobs, United States Participationin InternationalFisheriesAgreements, 6 J.
MARITIME L. & COMMERCE

471, 478 (1975).

"See Fidell, supra note 2, at 728 & n. 143.
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The United States is prepared to enter into negotiations with any government for the
purpose of establishing procedures designed to reduce and control the incidental catch
of continental shelf fishery resources of the United States by fishermen using bottom
gear (including bottom trawling gear). 4
The Circular Note also stated that a short grace period would be allowed "[t]o
facilitate the transition in fishing methods required by these procedures," and
indicated that the procedures would be effective as of December 5, 1974.
Another diplomatic note was circulated on December 5, 197425 to reiterate
and explain the details of the new enforcement program. The following procedures were listed in an attachment to that Note:
Procedures: Specific enforcement procedures into three groups, with
respect to three categories of vessels: those whose flag states have an agreement with the United States which satisfies our living resources of the continental shelf conservation requirements; those whose flag states have an
agreement with the United States which partially satisfies our living resources
of the continental shelf conservation requirements; and, those whose flag
states have no agreement with the United States on living resources of the
continental shelf.
A. Countries having satisfactory agreements with the United States. Vessels of these nations will not be boarded and inspected under the living
resources of the continental shelf law unless:
1. a directed fishery for living resources of the continental shelf is observed which is not permitted by the agreement, or
2. in the judgment of the enforcement officer on scene, the vessel is
violating the terms of the agreement in such a way as to give the enforcement officer reason to believe that living resources of the continental shelf are being taken in excess of that authorized by the
agreement, or
3. such boarding is expressly provided for in the agreement.
B. Countries having agreement with the United States which are partially
satisfactory. Vessels may be boarded and inspected when the enforcement officer has reason to believe the vessel is taking living resources of
the continental shelf.
1. If the vessel is found to be fishing with gear designed specifically to

"Circular Note dated Sept. 5, i974, in Hearing on S. 1988 Before the Sen. Comm. on Foreign
Relations. 93d Cong., 2d Sess. 23-24 (1974); see also Rovine, supra note 1, at 150 & n.5.
2
"Circular Note dated Dec. 5, 1974, in A. Rovine, 1974 DIGEST OF UNITED STATES PRACTICE IN
INTERNATIONAL LAW 323-26 (1975); see also Hearingson Extending the Jurisdictionof the United
States Beyond the Present Twelve-Mile Fishery Zone Before the Subcomm. on Fisheries and
Wildlife Conservation and the Environment of the House Comm. on Merchant Marine and
Fisheries, 94th Cong. 1st Sess.. ser. 94-4, 154-59 (1975) (enforcement procedures).
InternationalLawyer,Vol. 10, No. 1
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catch living resources of the continental shelf, whether or not any
living resources of the continental shelf have actually been taken,
the vessel shall be seized for violating 16 U.S.C. 1081 et seq.
2. If the vessel is found to have retained living resources of the continental shelf aboard, it shall be seized for violating 16 U.S.C. 1081
et seq. Retention of living resources of the continental shelf is defined
as processing, otherwise saving, or, in the judgement of the enforcement officer, failing to return promptly to the sea with a minimum of
injury.
3. If the vessel is found to be resetting its gear in an area of concentration of living resources of the continental shelf, it shall be seized for
violating 16 U.S.C. 1081 et seq. An area of concentration of living
resources of the continental shelf is defined as an area where the vessel has recently completed a haulback which resulted in the incidental catch of more than the number of individual specimens of
living resources of the continental shelf tabulated by species in the
Attachment. Areas where United States fishermen set their gear in a
directed fishery for living resources of the continental shelf would
generally be expected to be areas of concentration and enforcement
officers should be especially alert for excess incidental catches in
these areas. Foreign vessels boarded in these areas even though not
found to be taking living resources of the continental shelf, should be
clearly warned that they are fishing in a likely area of concentration.
4. If the vessel is not fishing in an area of concentration of living resources of the continental shelf, and is taking prompt action to
return living resources of the continental shelf to the sea with a minimum of injury, the vessel should be reminded of the United States law
prohibiting the foreign taking of living resources of the continental
shelf.
C. Countries not having an agreement with the United States. Vessels of
countries not having an agreement on living resources of the continental
shelf with the United States may be boarded and inspected when the
enforcement officer has reason to believe the vessel is taking living
resources of the continental shelf.
I. If the vessel is found to be fishing with gear designed specifically to
catch living resources of the continental shelf, whether or not any
living resources of the continental shelf have actually been taken, the
vessel shall be seized for violating 16 U.S.C. 1081 et seq.
2. If the vessel is found to have retained living resources of the continental shelf aboard, as defined above, it shall be seized for violating
16 U.S.C. 1081 et seq.
3. If the vessel is found to be resetting its gear in an area of concentration
InternationalLawyer, VoL 10, No. I
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of living resources of the continental shelf, as defined above, it shall be
seized for violating 16 U.S.C. 1081 et seq.
4. If the vessel is found to have taken an insubstantial catch, less than the
number of specimens tabulated by species in the Attachment, and is
taking prompt action to return the living resources of the continental
shelf to the sea with a minimum of injury, and the catch appears to be
neither deliberate nor repeated, the vessel shall be warned that repeated catches will subject the vessel to seizure under United States
law.
5. If the vessel has taken catches of living resources of the continental
shelf over two or more boardings, the catches shall be considered to be
repeated catches and the vessel shall be seized for violating 16 U.S.C.
1081 et seq.
The December 5 Guidelines led to a considerable diplomatic effort to obtain
agreement on procedures to reduce incidental catch of shelf organisms, and a
review of current bilateral agreements to determine which countries would be
entitled to conduct fishing operations that might otherwise offend the new policy.
The first development on this front was an announcement by the United States
that it would not apply the enforcement guidelines to Canadian vessels. In a note
to the Canadian Ambassador, the Department of State simply referred to the
September 5 Circular Note, the reciprocal fishing agreement between the United
States and Canada, 2 6 on "fishing activities of the nationals of the respective
countries off each other's coasts, and . . . the practices of the two governments
with respect to such fishing." 27 This exemption from the procedures reflects the
fact that the United States and Canada have an unresolved border dispute as to
the continental shelf in the Georges Bank area," and is consistent with a
generally conciliatory United States fisheries policy with respect to Canada.29
However, it has been suggested that the Canadian exemption is only a temporary
measure. 30
"Agreement with Canada on Reciprocal Fishing Privileges, Apr. 24, 1970, [1970] 2 U.S.T. 1283,
T.I.A.S. No. 6879, extended, Apr. 2, 1972, [1972] 1 U.S.T. 622, T.I.A.S. No. 7323, extended and
modified, Apr. 19, 1973, T.I.A.S. No. 7606, modified, June 15, 1973, T.I.A.S. No. 7676, extended
Apr. 24, 1974 and May 8, 1974, T.I.A.S. No. 7818, extended, Apr. 24, 1975, T.I.A.S. No. 8057.
The reference to the Reciprocal Fishing Agreement must have been intended as merely suggestive of
the character of United States-Canadian fishery relations, since the Agreement states that "the
reciprocal fishing area of the United States of America shall be the fishing zone established in 1966
south of 630 north latitude," T.I.A.S. No. 7676, at 2, l.a (that is, the 12-mile belt that includes the
territorial sea and the contiguous fisheries zone), and expressly provides that "[n]othing in this
Agreement shall affect waters other than those referred to in this paragraph."
"Note from the Sec'y of State to the Canadian Ambassador, Sept. 11, 1974, noted in Rovine,
supra note 1, at 150 & n.6.
"NAr'L FISHERMAN, Mar. 1975, at 13-A, col. 1; see also Fidell, supra note 2, at 726 & n.127.
"Id. at 734 nn.173-74 & 742 n.226.
0
' NAT'L FISHERMAN, Mar. 1975, at 13-A, col. 1; see also Hearings on Extending the Jurisdiction
of the United States Beyond the Present Twelve-Mile Fishery Zone, supra note 25, at 112-13
(testimony of Thomas A. Clingan, Jr., Dep. Ass't Sec'y of State for Oceans and Fisheries).
InternationalLawyer, Vol. 10, No. I
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Implementation of the new Guidelines is apparent in the Agreement with the
Soviet Union on Certain Fishery Problems on the High Seas in the Western Areas
of the Middle Atlantic Ocean. 3 Executed on February 25, 1975, this bilateral
agreement provides an illustration of the types of measures that can be taken to
implement the rules:
4. Recognizing that some incidental catch of living resources of the continental shelf is unavoidable in directed fisheries for other species when
fishing gear operated in contact with the bottom is used, the Government of
the Union of Soviet Socialist Republics, in order to protect and conserve the
living resources of the United States continental shelf, agrees to take appropriate measures to:
a. ensure that its nationals and vessels will:
(i) Refrain from engaging in a directed fishery for any species of living
resources of the United States continental shelf on or under the seabed or in waters above the continental shelf of the United States of
America;
(ii) When engaged in fishing or in fishing support activities in waters
over the continental shelf of the United States of America, refrain
from having on board any continental shelf fishery resources taken
on the continental shelf of another country;
\ (iii) Avoid concentrations of living resources of the continental shelf
and, when a concentration of such resources is encountered in the
course of their fishing operations, take immediate steps to avoid the
concentration in future operations;
(iv) When any incidental catch of continental shelf living resources is
taken, immediately return those resources to the sea with a minimum of injury. The amount, species, position, dates, type of gear,
time gear on bottom, and disposition of such incidental catch will
promptly be recorded in the vessel's fishing log book;
(v) Allow and assist the boarding and inspection of their vessels using
fishing gear being operated in contact with the bottom by enforcement officers of the United States for the purpose of ascertaining
compliance with this agreement;
b. reduce the use by its nationals and vessels of fishing gear operated in
contact with the bottom in fisheries off the coast of the United States,
and ensure that such gear is replaced with gear which does not generally
come into contact with'the bottom in normal use;
c. collect, in the same manner as catch data is collected for ICNAF, the
data on the incidental catch and disposition of the living resources of the
"T.I.A.S. No. 8020. See also Agreement with the Soviet Union regarding Fisheries in the Northeastern Pacific Ocean off the Coast of the United States, July 18, 1975, 3.
InternationalLawyer,Vol. 10. No. 1
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continental shelf of the United States by its nationals and vessels, and
exchange such information with the Director of the Northeast Region of
the United States National Marine Fisheries Service during the meetings
provided for in paragraph 10 of this Agreement. 32
Executive Agreements such as the Soviet-United States accord just quoted
certainly add some flesh to the skeleton of the Bartlett Act prohibition and the
December 5 Guidelines, and go far beyond previous attempts to reduce incidental
catches of lobster. 33 Many questions remain unanswered, however. For example,
although the notion of "incidental catch" is no more a novelty to American law
than is the obligation to return illegally caught specimens to the sea, 34 what is a
"concentration" of shelf organisms? This latter was only partially elaborated in
the December Note, which designated particular catch levels of Deep-sea Red
Crab and Lobster as defining "areas of concentration." Would it not be possible
to permit sealing of holds containing shelf resources taken from the continental
shelf of another country? 35 Like the December 5 Guidelines themselves, this
bilateral agreement is not limited to that portion of the continental shelf that lies
36
shoreward of the 200-meter isobath.
As has been indicated, the concept of "incidental fishing" is not foreign to
United States law. It is already in use in regulations issued pursuant to the Northwest Atlantic Fisheries Act 37 and the Marine Mammal Protection Act of 1972,3
and appears in proposed regulations under the Endangered Species Act of
"See also Agreement with Poland on Fisheries in the Western Region of the Middle Atlantic
Ocean, May 29, 1975, art. 4; Agreement with Poland on Fisheries in the Northeastern Pacific Ocean
off the Coast of the United States, May 30, 1975, art. 4. For a similar but less precise agreement of a
slightly earlier vintage see Agreement with Japan on Certain Fisheries off the United States Coast,
Salmon Fisheries, and King and Tanner Crab, Report of Consultation, Dec. 13, 1974, 1 21,
T.I.A.S. No. 7986.
"The predecessor to the March 25, 1975 Agreement quoted in text, for example, provided that:
3. Fishing vessels of the Union of the Soviet Socialist Republics shall refrain from engaging in
the intentional catching of lobster off the coast of the United States north of Cape Hatteras,
shall take appropriate measures to minimize incidental catches of lobster in specialized
fisheries for other species, and shall return to the sea in a viable condition all lobsters taken
incidentally insofar as possible.
Agreement with the Soviet Union on Certain Fisheries Problems on the High Seas in the Western
Areas of the Middle Atlantic Ocean, June 21, 1973, [1973] 2 U.S.T. 1603, T.I.A.S. No. 7664,
extended, Dec. 31, 1974, T.I.A.S. No. 7981. See also Agreement with Poland on Fisheries in the
Western Region of the Middle Atlantic Ocean, June 2, 1973, art. 2(2)(a), T.I.A.S. No. 7659;
Agreement with Romania on Fisheries in the Western Region of the Middle Atlantic Ocean, Dec. 4,
1973, art. 4, T.I.A.S. No. 7761. All three of these agreements, of course, antedated the designation of lobster as a creature of the continental shelf on January 2, 1974.
"See, e.g., State v. Morton, 125 Me. 9, 130 A. 352 (1925).
"Cf 19 C.F.R. § 10.79 (1974) (mode of proof that imported fish are "products of American
fisheries" entitled to duty-free entry).
3
Compare Defense Mapping Agency, supra note 17, with Defense Mapping Agency, Hydrographic Center, Notice to Mariners No. 1, § 1(19) (1975) (no reference to 200-meter or 109-fathom
isobath).
"716 U.S.C. § 981 et seq. (Supp. II, 1972).
1-16U.S.C. §§ 1361-1407 (Supp. II, 1972).
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1973.1' While none of these regulations go nearly as far as the Department of
State Guidelines, it is clear that the draftsmen of those criteria were not working
on a totally clean slate.
The ICNAF regulations are the most terse. In their present form, they define
"[i]ncidental fisheries" as "[tihe inadvertent taking of regulated species while
conducting fishing operations primarily for other species." 40 The use of the
modifier "primarily" seems to be at odds with the term "inadvertent." Unlike the
Guidelines, this definition seems to recognize that an incidental catch may be
"inadvertent" even though the fishing effort is known to have an effect on species
other than those at which it is "primarily" directed.
Under the Marine Mammal Protection Act regulations, "incidental catch" is
defined as:
the taking of a marine mammal (a) because it is directly interfering with commercial
fishing operations, or (b) as a consequence of the steps used to secure the fish in connection with commercial fishing operations: Provided, however, That a marine mammal so taken must immediately be returned to the sea with a minimum of injury; and
Provided,further, That the taking of a marine mammal which otherwise meets the
requirements of this definition shall not be considered as incidental catch of that
mammal if it is used subsequently to assist in commercial fishing operations."
Here, of course, appears the obligation to return the creature to the sea with a
minimum of injury which is included in the Guidelines. This regulation, however,
goes the further step of exempting certain uses of incidentally caught marine
mammals. The purpose of this particular definition is to account for particular
fishing methods used in the tuna fishery, where porpoises are frequently found
among the target fishes.
A third notion of "incidental catch" is found in the proposed regulations to
protect several varieties of sea turtle under the Endangered Species Act. The
proposal defines "incidental catch" indirectly in the following provision:
Incidental catch. The incidental catch of such sea turtles during fishing or research
activities conducted at sea shall not be prohibited provided:
(1)The specimen was caught by fishing gear incidental to fishing effort or research
not directed toward such species; and
(2) The person responsible for the fishing gear or vessel was not fishing in an area
of substantial breeding or feeding of any such wildlife; and
(3) Any such wildlife which is caught is immediately returned to its aquatic environment whether dead or alive, with due care to minimize injuries to live
specimens.42

In this regulation the duty to return the specimen to the sea whether dead or alive
goes further than the letter of the Guidelines;like those rules, however, it includes
a concept of avoiding concentrations of the species of concern.
1116 U.S.C. §§ 1531-43 (Supp. Ill,
1973).
4050 C.F.R. § 240.2(m), 40 Fed. Reg. 21474, 21477 (1975).
C.F.R. § 18.3 (1974); see also ibid. § 216.3.
4240 Fed. Reg. 21982, 21985, 26043 (1975).

4150
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None of these sets of regulations are as detailed as the Continental Shelf
enforcement criteria. Such greater specificity is appropriate, however, since the
criteria apply to foreign vessels beyond both the territorial sea and the contiguous
fisheries zone of the United States.
Application of the Guidelines
The first of the seizures under the December 5 Guidelines involved the Italian
tern trawler TontiniPescaQuarto. On January 31, 1975, that vessel was seen by
the Coast Guard cutter Vigorous to have starfish in her net. Based on this observation, the Vigorous concluded that the Tontiniwas fishing on the ocean bottom.
The vessel was then boarded by Coast Guard personnel at a point on the
continental shelf 81 miles south of Nantucket Island, Massachusetts. The
boarding party examined the catch in the Tontini's last haulback, and found, in
addition to a quantity of flounder (a bottom-dwelling fish), approximately 30
lobster stone crabs and a number of starfish. Based on this, a further examination
was made, resulting in the discovery of four loose lobsters and a total of 44 pounds
of assorted lobster parts.43 It was remarked that there was no attempt made to
return the stone crabs (a designated continental shelf fishery resource) 44 to the
sea.
With the concurrence of Coast Guard Headquarters in Washington, D.C., the
Vigorous then formally seized the Tontini and the ship was conducted to
Governors Island, a Coast Guard base in New York Harbor, to await judicial
proceedings. A complaint for forfeiture under the Bartlett Act was filed in the
United States District Court for the Southern District of New York,4 5 but no
criminal charges were filed against the master at this time. The complaint alleged
only that lobster and lobster parts were found aboard the vessel. After the usual
negotiations between the shipowners and the Justice Department, the forfeiture
action was settled for $25,000. Criminal charges against the master were deferred
pursuant to the United States Attorney's program for Provisional Release of an
Offender. Under that arrangement, the master was released and the charges
against him will be held in abeyance for a period of one year, contingent upon his
good behavior. '
On the same patrol as the one during which the Vigorous seized the Tontini, a
boarding was made of the Spanish trawler Vixador Vida, after the Vigorous had
observed that the vessel's trawl wires were nearly vertical and her trawl door edges
were brightly polished, both indicia of bottom fishing. The boarding party found
"3N.Y. Times, Feb. 3, 1975, at 29, col. 1.
"50 C.F.R. § 295.2 (1974).
"United States v. Stern Trawler Tontini Pesca Quarto, Civil No. 75-516 (S.D.N.Y. filed, Feb. 5,
1975).
"See 121 Cong. Rec. S2150 (daily ed. Feb. 19, 1975) (remarks of Sen. Pell); FISHING NEws INT'L,
Mar. 1975, at 17; United States v. Angeli, Magis. No. 75-171 (S.D.N.Y., filed Feb. 3, 1975).
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that the Vixador's haulback contained one lobster, several starfish and other
demersal species, and approximately 100 stone crabs. The lobster and stone
crabk were returned to the sea, in accordance with the December 5 Guidelines. A
search of the ship also disclosed a single cooked lobster tail in the Vixador's galley
refrigerator. Because of the action taken by the vessel to return the lobsters and
crab to the sea, leaving only a single lobster tail aboard, it was determined to
47
release the Vixador with a warning.
After escorting the Tontini into port, the Vigorous resumed her patrol, and
presently encountered a Polish stern trawler, the Lodowik, finding over 40
pounds of lobster aboard. Although this was a violation of the 1973 Mid-Atlantic
Fisheries Agreement with Poland,'4 the Lodowik was released with a warning
pursuant to federal enforcement policies under which "vessels of countries
having agreement with the United States concerning protection of lobsters will
not be subject to seizure unless the vessels are engaged in a 'directed fishery'. ''49
Since the evidence did not indicate more than an incidental catch, a seizure of the
Lodowik would not have been appropriate. The reason for the exemption from
seizure for vessels of nations that have fisheries agreements in which they
undertake not to allow directed lobster fisheries is plain: such agreements were
negotiated prior to the designation by Congress of the lobster as a continental
shelf fishery resource. Application of the December 5 Guidelines in full force
against vessels of such countries could be viewed by foreign parties to those agreements as an abrogation of the agreements. The United States would then lose the
benefit of various other provisions under which foreign fleets abstain from fishing
in areas beyond the territorial sea and contiguous fisheries zone.
The December 5 Guidelines came into play once again shortly after the
Lodowik was warned. This time, on February 12, 1975, the Vigorous observed
another Italian vessel, the 218-foot Antonietta Madre, fishing in about 80
fathoms of water at a point approximately 80 miles south-southeast of Nantucket,
with her trawl wire set at an angle of approximately 300 from the ship's transom.5 0
Once again, the evidence suggested that the ship was conducting bottom fishing.
To quote the captain of the Vigorous, a boarding party:
located approximately 30 pounds of lobster in the vessel's hold and observed deep sea
red crabs and lobsters trawled up in her net. This constituted a two-fold violation:
retention of continental shelf fisheries resources incidentally caught, and resetting of
gear in an area of known continental shelf fisheries resources concentrations. 51
Once again, the seized vessel was brought into New York, and the events of the
Tontini re-enacted. This time the settlement for the forfeiture action was
4

'See generally Welling, A Lively Patrol!, 37 U.S. COAST GUARD Ac~A. ALUMNi BULL. 34, 36
(1975).
"Cited supra note 33.
"Welling, supra note 47, at 36.
"'Complaint, United States v. Sferlazzo, Magis. No. 75-240 (S.D.N.Y., filed Feb. 12, 1975).
5
Welling, supra note 47, at 37; see also Boston Globe, Feb. 13, 1975, at 16, col. 7.
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$40,000, 52 the offending master was again released under the deferred prosecution program.5 3 The increase in the settlement of the civil action was consistent
with prior practice under the Bartlett Act, where repeated offenses by vessels
of the same flag have evoked increasingly harsh settlement positions from the
United States."4 Nevertheless, it is noteworthy that even with the escalated
penalty level, the settlement in the Antonietta Madre case was far below the
levels of settlements in contemporaneous prosecutions for foreign fishing in
5
the territorial sea or contiguous fisheries zone. 5
There is, in a sense, an irony in the fact that the first two cases in which
foreign vessels have been seized for violation of the continental shelf clause of
the Bartlett Act have been Italian craft. For one thing, Italy is not even a party
to the Convention on the Continental Shelf, and for another, no vessel flying the
Italian flag had been the subject of enforcement action by the United States
under the other clauses of the Bartlett Act in the nearly 11 years since that
legislation was passed.
The novelty in the Antonietta Madre case does not end there, however, On
April 15, 1975, the owners of the Antonietta Madre filed with the White House,
the Departments of State, Transportation, Justice and Treasury, and the Coast
Guard a petition for remission of the $40,000 settlement,5 6 pursuant to the
Bartlett Act and the customs laws incorporated therein. 5 ' The petition raised

"Affidavit of Samuel J. Wilson, United States v. F/V Antonietta Madre, Civil No. 75-713
(S.D.N.Y., filed Feb. 14, 1975).
"United States v. Sferlazzo, supra note 50.
"See Hearingson H.R. 14678 and H.R. 14824 Before the Subcomm. on Fisheries and Wildlife
Conservationof the House Comm. on Merchant Marine and Fisheries,91st Cong., 1st & 2d Sess.,
ser. 91-27, 168 (1970) (testimony of Dr. Leslie L. Glasgow, Ass't Sec'y of the Interior); Fidell, supra
note 2, at 741-42. For a case that suggests a degree of hostility to the notion of escalating penalties
for illegal foreign fishing under British law see Akre v. Mathewson, Nos. 176-77/1966 (Scot. High
Ct. of Justiciary Sept. 9, 1966), where the Lord Justice General observed:
Something was said in the course of the argument about the necessity of the Courts giving
warnings where it is proposed in future cases to impose more severe penalties. This is not a
practice which I should like to encourage in any way. The Sheriff-Substitute should decide each
case on its own merits and not give any implication that he is prejudging cases which may come
before him in future. If warnings are given that future cases may have to be dealt with more
severely they should certainly be given with the greatest circumspection.
"For example, in United States v. Japanese Fishing Vessel Eikyu Maru No. 33, Civil No. 75-55
(D. Alas., filed Apr. 9, 1975), master prosecuted sub nom. United States v. Furudate, Crim. No.
75-58 (D. Alas., filed Apr. 11, 1975), the Government sought a settlement of the forfeiture proceeding for $350,000, a figure that was so high the shipowners simply abandoned the vessel to the United
States. NAr'L FISHERMAN, Aug. 1975, at 2-A, col. 3. The master was fined $8,000. 121 Cong. Rec.
S7155 (daily ed. Apr. 30, 1975) (remarks of Sen. Stevens). In the case of the Polish fishing vessel
Kalmar, United States v. Polish Fishing Vessel M/T Kalmar, Civil No. 75-0994 (N.D. Cal., filed
May 19. 1975), noted in Wash. Post, May 18, 1975, at A20, col. 1, an out-of-court settlement of
$350,000 was negotiated, and criminal charges were dropped. Hearing on S.961 Bejbre the Sen.
Comm. on Commerce, 94th Cong., 1st Sess., ser. 94-27, pt. 1, at 46 (1975) (testimony of Adm. 0.
W. Siler. Comdt., U.S. Coast Guard).
"Petition of Societa Meridional Pesca to the President of the United States et al. (Apr. 1S, 1975).
"116 U.S.C. § 1082(c) (1970); 19 U.S.C. § 1618 (1970).
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a number of points not previously addressed, and is believed to be the first such
effort to set aside administratively an out-of-court settlement in a Bartlett Act
case. Essentially, the claim of the owners is that they were not parties to the
wrongdoing by the vessel, and hence are entitled to a remission under the
customs laws."8 In particular, the owners asserted that the Italian government
59
had never notified them of the December 5 Guidelines.
One of the numerous issues raised by counsel for the Antonietta Madre involved the legal status of those Guidelines. Although the Guidelines have been
referred to as "regulations," 60 it is plain that they were not issued pursuant to
the rulemaking provision of the Bartlett Act, under which the Secretaries of
the Treasury and Commerce may issue regulations. 61The Guidelines were never
published in the FederalRegister, a step that is required for regulations under
the Administrative Procedure Act. 62 The only dissemination of their contents
came in correspondence between the Department of State and members of
Congress that was published in hearings and committee reports, and in the
diplomatic correspondence from the Secretary of State to the major fishing
nations. To a degree, it might be added, fishermen were informed of the new
guidelines by United States enforcement officials during the "grace period"
between the September 5, 1974 announcement and the December 5, 1974 effective date.
Whether such disclosure actions were sufficient is uncertain. The owners of
the Antonietta Madre claimed that they were never fully advised of the new rules
by the Italian government, although it appears that the ship itself had been so
advised during an earlier boarding by the Coast Guard. 63 Assuming, however,
that there was no actual knowledge of the December 5 Guidelines, it does not
necessarily follow that the seizures were improper as a matter of United States
law. In this regard, an argument could be made that the Guidelines are in fact
merely internal instructions that structure the exercise of prosecutorial dis-

"Petition, supra note 56, at 11-19.
"Id. at 27.
60121 Cong. Rec. S2150 (daily ed. Feb. 19, 1975) (remarks of Sen. Pell).
6116 U.S.C. § 1084 (1970); but cf. Fidell, supra note 2, at 731 n.155 (suggesting transfer of
Treasury Dep't rulemaking power to Transportation Dep't).
625 U.S.C. § 552(a)(1)(D) (1970); see also 44 U.S.C. §1505(a)(3) (1970). The Federal Register Act
does not provide a completely satisfactory answer to the need for publication of the Guidelines.
Concededly that Act "does not apply to treaties, conventions, protocols, and other international
agreements, or proclamations thereof by the President," 44 U.S.C. § 1511 (1970), but the Guidelines
did not fall within any of these categories. The Act also provides that FederalRegister publication of
a notice of hearing "shall be deemed to have been given to all persons residing within the States of
the Union and the District of Columbia." Id. § 1508. If this principle were applied to rulemaking, it
could form the basis for an argument that publication of Guidelines would still not have provided
legal notice to non-resident alien fishing interests. Certainly, as a practical matter, the Federal
Register would be a higly imperfect means of communicating with such interests.
"Welling, supra, note 47, at 37.
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cretion, and while publication of such policies as regulations may be desirable, 64
and indeed, they would be subject to disclosure under the Freedom of Information Act 65 if they had not been otherwise disseminated, the law does not require
that they be issued with the formality of FederalRegister printing. Of course,
even if the Guidelines were held to be regulations subject to the Federal Register
Act, actual knowledge of their contents would be a substitute for constructive
knowledge from FederalRegister publication.66
Passing beyond the legal status of the December 5 Guidelines, the Antonietta's owners stated that the seizure had not been made in conformity with those
criteria. Since, they argued, there were only a few lobsters retained, and these
were retained by the crew without the owners' approval, a warning would have
been required under the September 5 and December 5 Circular Notes. 6 7 The
owners also contended that they were deprived of the right to contest the proceeding in court because of the provision of the Bartlett Act requiring forfeiture
of the catch illegally taken and the high costs associated with keeping any vessel
tied up in port during the pendency of judicial proceedings. 6 As part of this
argument, the owners called into question that provision of the Bartlett Act
which makes it a rebuttable presumption that fish on board a seized vessel were
taken or retained illegally. 69 Finally, the Antonietta Madre's owners argued
that the lobster is not and cannot be a creature of the continental shelf within
the meaning of the Convention on the Continental Shelf, 70 since lobster (they
submitted) swim and can move with less than "constant physical contact with
71
the seabed or the subsoil of the Continental Shelf."
Since the matter is now pending before federal authorities, it would be inappropriate to comment in detail on the merits of these arguments. Nevertheless,
as can be seen, the remission petition in this second seizure under the "shelf
clause" is indicative of the diverse problems that can be expected to arise in the
future. It also points up the problems for a shipowner in contesting a vessel
seizure under the Bartlett Act or similar legislation. Further developments with
6"See generally K. Davis, Discretionary Justice (1969).
655 U.S.C. § 552(a)(2)(B)-(C); see, e.g., Hawkes v. Internal Revenue Service, 467 F.2d 787, 795
(6th Cir. 1972).
16United
States v. Aarons, 310 F.2d 341 (2d Cir. 1962); 5 U.S.C. § 552(a)(1) (1970); 44 U.S.C. §
1507 (1970); 1 K. Davis, Administrative Law Treatise § 6.10 (1958); but see Hotch v. United States,
21267F.2d 280 (9th Cir. 1954).
petition, supra note 56, at 19. See generally Note, Violations by Agencies of their own Regulations, 87 HARv. L. REV. 629 (1974).
"Ibid., (note 67, supra) at 21-26. Thus, the owners pointed out that in addition to the $40,000
settlement, they had also parted with over $27,000 in running expenses and mortgage amortization,
in-port expenses, and lost catch. Ibid. at 22.
"Ibid. at 22-26.
"7Ibid.at 31.
"Convention on the Continental Shelf, Apr. 29, 1958, art. 2(4), [1964] 1 U.S.T. 471, T.I.A.S.
No. 5578, 499 U.N.T.S. 311.
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respect to the petition and possible judicial review of the government's action
in the case will indicate whether the remission procedure provides the kind of
forum that the shipowner desires without the necessity of side-lining the ship
while the legal questions and factual issues are being decided. Even if the petition is successful, the first two cases brought to court were ample evidence that
the United States now "means business" in protecting continental shelf organisms from foreign exploitation. Subsequent cases confirm this fact.
A third seizure under the "shelf clause" of the Bartlett Act occurred on May
30, 1975, when the Polish trawler Wicko was arrested while in Newark during
a port call under the United States-Polish Mid-Atlantic Agreement. 72 In this
unusual case, a Customs Service agent searched an automobile that was suspected of carrying smuggled liquor and which had come from the Wicko. The
search revealed lobster as well as liquor, and when more lobster was found in a
search of the vessel, an action for forfeiture of the Wicko was filed in addition
to criminal charges against the master. 7 The result was a civil settlement of
$125,000 in the forfeiture action, and a fine of $25,000 against the master. The
case certainly adds a new wrinkle to enforcement of the Bartlett Act since it
represents the first time a foreign vessel has been seized in a United States port
74
for a violation of that law occurring on the high seas.
A fortnight later, on June 12, 1975, a fourth foreign vessel, the Bulgarian
fishing vessel Argonavt, was seized by the Coast Guard approximately 150 miles
southeast of Nantucket Island, Massachusetts, and brought to Boston to answer
charges of illegally retaining lobster.75 The forfeiture action in this case was
settled for $420,000, and the ship's master was fined $5,000 and placed on probation for a year. Poignantly, the Argonavt was on her maiden voyage. 76
Two further cases under the Shelf clause of the Bartlett Act have involved
Japanese vessels. On July 12, 1975, the stern trawler Daishun Maru was seized
by the Coast Guard cutter Alert for a Shelf violation approximately 90 miles

"Cited supra note 33.
"United States v. Fishing Vessel Wicko, Civil No. 75-926 (D.N.J., filed May 30, 1975); United
States v. Golba, Crim. No. 75-250 (D.N.J., filed June 5, 1975); see Newark, N.J., Star-Ledger, May
30, 1975, at 1, col. 3 & 20, col. 1; id., May 31, 1975, at 6, col. 4; id., June 6, 1975, at 13, col. 4;
NA'L FISHERMAN, Aug. 1975, at 2-A, col. 5.

14Occasionally in the past, foreign fishing vessels have been cited for violations of the
International Convention for the High Seas Fisheries of the North Pacific Ocean, June 12, 1953,
[1953] 4 U.S.T. 380, T.I.A.S. No. 2786, 205 U.N.T.S. 65; see North Pacific Fisheries Act of 1954,
16 US.C. §§ 1021 et seq. (1970), based on searches conducted in United States ports. See Oliver,
Wet War--North Pacific, 8 SAN DIEGo L.

REV.

621, 630 (1971) (detention of Japanese fishing

vessels Daiei Maru and Fukuhoshi Maru).
"United States v. Bulgarian F/V Argonavt, Civil No. 75-2345 (D.Mass., filed June 13, 1975);
United States v. Velkov, Crim. No. 75-319 (D. Mass., filed June 13, 1975).
"'NAT'LFISHERMAN,

Aug. 1975, at 2-A, col. 5; see also Boston Globe, June 14, 1975, at 3, cols.

2-6; id., June 17, 1975, at 3, col. 6.
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northeast of Cape Henry, Virginia, and escorted into Portsmouth for judicial
proceedings. The ship's hold had been found to contain approximately 100
pounds of frozen lobster. " This case resulted in a civil settlement of $105,000
and a fine against the master of $5,000.
Only a few days later, on July 15, 1975, the TokachiMaru was seized by the
cutter Tamaroa 70 miles east-southeast of Cape May, New Jersey, and conducted to New York for adjudication. 78 Here, for the first time, a vessel was
charged not only with illegally retaining lobster, but with illegally retaining
a designated species of stone crab as well. 79 Nevertheless, criminal charges
against the master were not pressed, and the forfeiture action was settled for
only $10,000.
After a brief interlude, yet another seizure occurred. This time the Soviet
trawler Zaraysk was apprehended 84 miles off Cape May, New Jersey by the
cutter Tamaroaearly on the morning of August 17, 1975. An inspection of the
Zaraysk showed that the vessel was permitting large quantities of red and stone
crab to be ground up in its processing equipment.80 Brought to the port of New
York, the ship was charged with illegally taking lobster and guahog as well,
resulting in a civil settlement for $100,000.1
Finally, mention should be made of the arrest of the Cuban vessel Playa de
Varadero, which was seized for a Shelf violation 57 miles off Chatham, Massachusetts, on the same day as the Zaraysk. 82 Because the vessel's offense was
deemed to be de minimis by the Department of Justice, the charges against the
Playa de Varadero and her Soviet master were dropped by the Government, and
the vessel was permitted to sail out of Boston harbor a week after it had been
seized. 8

"United States v. Daishin Maru, Civil No. 75-350-N (E.D. Va., filed July 15, 1975); United
States v. Shimoda, Crim. No. 75-215-N (E.D. Va., filed July 15, 1975), seizure noted in N.Y.
Times, July 14, 1975, at 39, col. 8.
'"See 40 Fed. Reg. 30641 (1975) (creating Security Zone in New York Harbor for Tokachi Maru),
revoked, 40 Fed. Reg. 31652 (1975).
"United States v. Trawler Tokachi Maru, Civil No. 75-3489 (S.D.N.Y., filed July 17, 1975). Two
species of stone crab are listed in the Bartlett Act and National Marine Fisheries Service regulations
as creatures of the Continental Shelf. 16 U.S.C. § 1085 (Supp. III, 1973); 50 C.F.R. § 295.2 (1974).
0
" N.Y. Times, Aug. 18, 1975, at 29, col. 3.
"United States v. Trawler Zaraysk, Civil No. 75-4091 (S.D.N.Y., filed Aug. 19, 1975); see also 40
Fed. Reg. 37037 (1975) (creating Security Zone). As has occurred in several instances in the past,
see Fidell, supra note 2, at 705, n.14, an effort was made to arrest the Zaraysk on behalf of private
litigants for damage done to United States vessels' fishing gear. Cormier's Fisheries, Inc. v.
SOVRYBFLOT, Civil No. 75-1378 (E.D.N.Y., filed Aug. 21, 1975). In the interest of permitting
the Zaraysk to sail upon the disposition of the Bartlett Act case, the parties to the Cormier's
Fisheriescase stipulated to a vacation of the attachment and SOVRYBFLOT agreed to appear in
the action in personam under a letter of indemnity. Letter from John H. McConnell, Esq. to the
author. Sept. 3, 1975.
"N.Y. Times, Aug. 19, 1975, at 41, col. 1; Boston Globe, Aug. 19, 1975, at 9, col. 3; see also 40
Fed. Reg. 37036 (1975) (creation of Security Zone).
"Boston Sunday Globe, Aug. 24, 1975, at 32, cols. 7-8; Wash. Post, Aug. 24, 1975, at A9, col. 2.
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Conclusion
From this review of the Tontini Pesca Quarto and subsequent shelf cases and
their background, it is apparent that Federal enforcement programs under the
Bartlett Act's prohibition on foreign harvesting of continental shelf fishery
resources have moved into a new phase. Not surprisingly, the cases raise or suggest a variety of domestic and international legal issues that have not heretofore
been confronted in other than an academic setting. 4 Some of these questions
are already being addressed and others will be faced shortly. For example, issuance of regulations along the lines of the December 5, 1974 Circular Note would
go far to remove the legal cloud that arguably weakened the Department of State
announcement, by following the customary rulemaking procedures of the Administrative Procedure Act and the Federal Register Act. In addition, the process
of negotiations with nations whose vessels fish on the United States continental
shelf will continue, in the interest of ensuring voluntary compliance by such
vessels with United States law. Bilateral agreements can go far towards reducing
the opportunities for international friction that could otherwise be anticipated
from an augmented enforcement regime on the United States continental shelf.8 5
Manifestly, the course of developments in the area may change drastically, depending upon the outcome of the next session of the Third UN Law of the Sea
Conference; and the new departures in the December 5 Guidelines and the
TontiniPesca Quartoand succeeding cases may be overtaken by developments.
Even so, however, it is safe to conclude that the Guidelines and these first cases
brought to court thereunder show that enforcement on the continental shelf can
be a reality.

"One such question not confronted in the incidents discussed in this article is whether the right of
hot pursuit may be exercised for an offense against a coastal state's continental shelf legislation. See
Fidell, supra note 2, at 741 & n.215, citing N. Poulantzas, The Right of Hot Pursuitin International
Law 166-77 (1969). Although there is a paucity of authority on the point at present, a resolution may
be reached in the current Law of the Sea Conference. Under the Informal Single Negotiating Text
distributed at the close of the Geneva session of the Conference, the right of hot pursuit would be
applicable to violations of coastal state law "in the exclusive economic zone or on the continental
shelf.
... U.N. Doc. A/CONF.62/WP.8/ Part II, art. 97, 2, at 36, 14 INT'L LEG. MAT. 682
(1975). One district court has upheld the exercise of the right of hot pursuit in a case involving
foreign fishing in the contiguous fisheries zone. United States v. F/V Taiyo Maru No. 28, 395
F.Supp. 413 (D. Me. 1975) (Gignoux, J.).
"SSuch an increase in international incidents at sea had, in fact, been predicted at the time the
new guidelines were announced. N.Y. Times, Sept. 13, 1974, at 4, col. 3. The fears seem to have
been unwarranted.
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